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INTEREST OF AMICUS CURIAE

The Center for Countering Digital Hate (“CCDH”) is a non-profit non-
governmental organization, operating in the United States, United Kingdom, and
European Union, that works to protect people, especially children, from the
harms of unregulated social media and artificial intelligence. Funded by
philanthropic trusts and the public, CCDH conducts research, public education,
and policy advocacy on online hate, extremism, disinformation, and platform
accountability. As part of its mission, CCDH publishes studies and platform
audits examining the systems at issue in this appeal: the recommendation
algorithms, enforcement architectures, and monetization structures of Instagram,
Facebook, X, and leading Al products. Its research has been relied upon by
legislators and regulators around the world, including in proceedings under the
United Kingdom’s Online Safety Act.!

CCDH supports free expression. It does not ask this Court to impose
liability on any platform for hosting protected speech, however abhorrent, or for

declining to remove it. CCDH’s concern and expertise lie elsewhere: in how

! CCDH’s research includes, among other studies: Malgorithm (Mar. 2021); Hate for
Sale (2025); A Home for Hate (2025); Safety Off (2026); Fuelling Hate (2025); and Building
a Safe and Accountable Internet: CCDH’s Refreshed STAR Framework. All reports are
available at https://counterhate.com/research/.




platform design choices, made to maximize engagement and revenue, can
intensify hate-based radicalization independent of the platform’s decision to
publish or withdraw any particular item of content. Accordingly, Amicus submits
this brief to provide the Court with the empirical and technical context in which
Plaintiffs’ design-based claims arise. This is context that the parties’ merits
briefing cannot fully develop, and that bears directly on whether those claims
may be resolved categorically at the pleading stage.

No party or party’s counsel authored this brief in whole or in part. No party,
party’s counsel, or other person or entity contributed money intended to fund the

preparation or submission of this brief.



SUMMARY OF ARGUMENT

This case is not about whether social media platforms may be held liable
for third-party hate speech. Plaintiffs have expressly disclaimed any such theory.
The question presented is whether corporate conduct in designing addictive,
engagement-maximizing software systems that allegedly constructed a
radicalization pathway for the young man who murdered ten people in Buffalo is
categorically immune from tort scrutiny before a single document is produced or
a single deposition taken. The Fourth Department held that it is, resting on
Section 230 of the Communications Decency Act and the First Amendment,
while candidly describing the result as a “Heads I Win, Tails You Lose”
proposition for Plaintiffs (Patterson v Meta Platforms, Inc., 244 AD3d 29, 41
[4th Dept 2025]).

That framework is a legal fiction found nowhere in the text or history of
Section 230, nor in First Amendment doctrine. Section 230 shields platforms
from being treated as the publisher or speaker of another’s information while the
First Amendment protects their editorial judgments. Neither requires categorical
immunity for commercial product architecture before discovery, particularly
where Defendants simultaneously characterize the same systems as both their
own protected expression and passive third-party publishing under Section 230.

A substantial and growing body of empirical research, including Amicus’s own



work, demonstrates that modern engagement systems can intensify hate-based
radicalization through mechanisms that are analytically and operationally distinct
from hosting content. Allowing Plaintiffs’ design-based claims to proceed past
the pleadings stage would neither undermine Section 230 nor chill protected
speech; it would simply subject some of the world’s largest technology
companies to the same threshold tort scrutiny that every other manufacturer faces.

Amicus doesn’t seek to duplicate the parties’ efforts. Its contribution is
primarily grounded in the empirical record: how these systems actually function,
what the research and literature establish about engagement optimization and
radicalization, and why those facts make categorical dismissal at the threshold

both premature and dangerous.



ARGUMENT

I. THE FOURTH DEPARTMENT DEPARTED FROM SECTION 230°S
TEXT AND PURPOSE BY EXTENDING PUBLISHER IMMUNITY
TO PLATFORM DESIGN

Section 230 (c) (1) of the Communications Decency Act (“Section 230)
provides that “[n]o provider or user of an interactive computer service shall be
treated as the publisher or speaker of any information provided by another
information content provider” (47 USC § 230 (c)(1)). Twenty-six infamous
words designed to shield platforms from liability premised on the publication of
someone else’s speech. Twenty-six words that say nothing about strict products
liability, negligent design, or the duty to warn. The Fourth Department
nonetheless read them to confer categorical immunity on Defendants’ design
choices, including engagement-maximizing recommendation systems, variable-
reward mechanics, and addictive interface features, because third-party content
appears somewhere in the causal chain (see Patterson, 244 AD3d at 37). That
holding converts a shield against publisher liability into expansive immunity for
product architecture, an immunity not supported by the statute’s text, its history,

or this Court’s precedent.



A. Section 230 Protects Publishing Decisions; It Does Not
Categorically Immunize Commercial Product Architecture That
Operates Near Third-Party Content.

Statutory context matters. Congress enacted Section 230 in 1996 in direct
response to a pair of conflicting decisions from courts in New York (141 Cong
Rec H8469-H8470 [daily ed, Aug. 4, 1995] [statement of Rep. Cox] [offering the
two decisions as his “two quick examples” of the “massive disincentive” existing
law created]). In the one most applicable here, Stratton Oakmont, Inc. v Prodigy
Servs. Co. (1995 WL 323710 [Sup Ct, NY County May 24, 1995]), the court held
an online bulletin-board operator liable as a “publisher” of a user’s defamatory
post because it voluntarily moderated some content (id. at *4). Section 230’s
objective was to correct Stratton Oakmont and ensure that future platforms would
not incur liability for hosting or good-faith moderation of a growing volume of
user content. And, the conduct Section 230 protects is the publisher’s traditional
editorial decisions: “deciding whether to publish, withdraw, postpone or alter
content” (Zeran v America Online, Inc., 129 F3d 327, 330 [4th Cir 1997], cert
denied 524 US 937 [1998)).

The majority below read it differently, prophesying that affirmance would
“gut the immunity provisions of Section 230 and result in the end of the Internet
as we know it,” fearing that, without categorical immunity for algorithmic

systems, “the Internet would over time devolve into mere message boards”



(Patterson, 244 AD3d at 41). There is an irony in that slippery-slope prophecy.
Three decades ago, when Section 230 became law, the Internet was little more
than message boards. It was a static, pull-based world of bulletin boards and dial-
up ‘walled gardens,” the digital descendants of print-media repositories and
newsstands (see Reno v American Civ. Liberties Union, 521 US 844, 849-53
[1997] [describing the 1996-era internet]; Gregory M. Dickinson, Section 230: A
Juridical History, 28 Stan Tech L Rev 1 at 11-13 (2025)). That is the Internet that
Congress understood in 1995. It bore little resemblance to today’s hyper-
connected, hyper-personalized ecosystem, in which the platforms actively shape
what each user sees and does.

The legislative record confirms the statute’s modest, user-protective
ambitions. As the majority itself acknowledged, “[t]he primary purpose of the
proposed legislation... was to protect children from sexually explicit Internet
content’” (Patterson, 244 AD3d at 34, quoting Force v Facebook, Inc., 934 F3d
53, 63 [2d Cir 2019], cert denied 140 S Ct 2761 [2020]). Section 230 was
introduced in the House with the heading “ONLINE FAMILY
EMPOWERMENT,” and its sponsors spoke in support of a single premise: that
parents and users should control the content they and their children receive online
(see 141 Cong Rec H8469-H8470 [statements of Reps. Cox, Wyden, Lofgren,

and Goodlatte]). That purpose is written into the statute’s very text. Congress



expressly found that interactive computer services “offer users a great degree of
control over the information that they receive, as well as the potential for even
greater control in the future as technology develops” (47 USC § 230 (a)(2)). It
declared it the policy of the United States “to encourage the development of
technologies which maximize user control over what information is received”
(47 USC § 230 (b)(3), (4)).

A statute whose stated purpose is to maximize user control cannot
plausibly be read to categorically immunize design decisions that wrest control
from the user. Yet that is precisely what the complaints allege Defendants’
systems do. As the dissenting Justices observed, Defendants “utilize functions,
such as machine learning algorithms, to push specific content on specific
individuals based upon what is most apt to keep those specific users on the
platform,” functions that do not vest users with greater choice but “only serve[]
to further silo, divide and isolate end users by force-feeding them specific,
curated content designed to maximize engagement” (Patterson, 244 AD3d at 49
[Bannister and Nowak, JJ., dissenting]). Immunizing that architecture does not
advance the legislation’s design; it inverts it.

The systems at issue here perform functions Congress never had in view.
A predictive recommendation engine does not decide whether to “publish,

withdraw, postpone, or alter” anything (Zeran, 129 F3d at 330). It deploys



machine-learning models trained on user behavior to maximize engagement and,
consequently, advertising revenue (see Kunst et al., Intelligent Systems,
Vulnerable Minds, 30 Personality & Soc Psychol Rev 395, at 400 [2026]; Shin
& Jitkajornwanich, How Algorithms Promote Self-Radicalization: Audit of
TikTok’s Algorithm Using a Reverse Engineering Method, 42 Soc Sci Computer
Rev 1020, 1032 [2024] [“The FYP is built to boost watch time”]; CCDH,
Malgorithm, at 4 [“more user time on Instagram means more ad revenue’]). That
is not editorial judgment; it is commercial product architecture which Congress
never sought to immunize.

Federal jurists and scholars across the ideological spectrum have
recognized as much.? Justice Thomas has explained that the lower courts have
“departed from the most natural reading of the text” of Section 230, conferring
on Internet companies an immunity Congress never enacted (Malwarebytes, Inc.
v Enigma Software Group USA, LLC, 141 S.Ct. 13, 16 [2020] [Thomas, J.,
statement respecting denial of certiorari]). And in Doe I v Meta Platforms, Inc.,
the convergence appeared on a single panel: every member, including the author

of the majority opinion, wrote or joined a separate concurrence questioning the

2 See Gregory M. Dickinson, Section 230: A Juridical History, 28 Stan Tech L Rev 1
(2025) (tracing how the lower courts, beginning from Zeran, expanded Section 230’s immunity
well beyond the statutory text, and collecting the resulting doctrinal anomalies).
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Ninth Circuit precedent that compelled the result (174 F4th 1159 [9th Cir 2026]).
Judge Berzon, joined by Judge Fletcher, wrote that the court’s precedent has
“unduly expanded the scope of section 230 immunity,” extending it to “conduct
that bears little resemblance to traditional activities of publication, including
targeted recommendations and the affirmative promotion of interactions among
users” (174 F4th at 1171 [Berzon, J., joined by W. Fletcher, J., concurring], citing
with approval Chief Judge Katzmann’s partial dissent in Force). Judge Nelson,
who authored the majority, also wrote separately to explain that the statute has
become “an all-purpose liability shield for internet platforms,” and that
“personalized algorithms custom-fit to individual users based on their
engagement habits” are “more clearly outside the scope” of the publishing
conduct section 230 protects (174 F4th at 1174, 1177 [R. Nelson, J., concurring]).
When Justice Thomas, Chief Judge Katzmann, and Judges Berzon, Fletcher, and
Nelson all read the same statute the same way, the reading is not ideological. It
1s textual.

Nor does this Court’s precedent compel the Fourth Department’s
expansive reading. This Court has construed Section 230 only once, in Shiamili
v Real Estate Group of N.Y., Inc. (17 NY3d 281 [2011]). Even there, the Court
expressly declined to decide whether the statutory term “development” should be

read broadly or narrowly (id. at 290). Shiamili resolved a publisher-liability

10



claim; it did not hold, and has never been understood to hold, that every design
choice a platform makes is immunized publishing. The Court has an opportunity
before it to clarify that the statute’s clear text and purpose should control its
application.

B. Plaintiffs’ Theory Challenges Defendants’ Engagement
Architecture, Not the Presence of Hateful Third-Party Speech.

Plaintiffs do not fault Defendants for the existence of white-supremacist
speech on their servers, and they expressly disclaim any claim that would treat
Defendants as publishers or speakers of that content. The complaints instead
allege that Defendants made affirmative product-design choices that were
engineered to addict users, and that those choices, together with a failure to warn
of known addiction risks, caused injury (see Patterson, 244 AD3d at 31-32). The
focus of the claims, in other words, is the design architecture that replaced the
user choice Section 230 was enacted to protect. Those design features exist and
operate regardless of what content is shared on the platform.

The distinction is seen in other decisions. In Lemmon v Snap, Inc. (995 F3d
1085 [9th Cir 2021]), the Ninth Circuit held that Section 230 posed no bar to a
design-defect claim arising from Snapchat’s “Speed Filter,” because the plaintiffs
sought to hold Snap liable for breaching “its distinct duty to design a reasonably
safe product” which exists independent of any obligation to monitor, edit, or

remove third-party content (id. at 1092). A platform’s duty to design a reasonably
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safe user interface, like a duty to warn of known risks of compulsive use, requires
no exercise of any editorial judgment (see id. at 1093). It is a duty owed by
Defendants as manufacturers of a product, not as publishers of content.

The Ninth Circuit recently reaffirmed that premise. Even while holding the
Rohingya plaintiffs’ claims barred because their theory was expressly “about the
content of third-party posts,” the court confirmed that “a products liability claim
against a web platform can survive Section 230” where the claim “st[ands]
independently of the content that other users created” (Doe 1, 174 F4th at 1168
citing Lemmon, 995 F3d at 1087, 1093-94). A streak counter, an autoplay default,
and the absence of age protections operate on the user directly, no matter what
third parties post. Justice Thomas, joined by Justice Gorsuch, has flagged
precisely this misapplication, noting that the lower courts have interpreted
Section 230 to “confer sweeping immunity,” and have “extended §230 to protect
companies from a broad array of traditional product-defect claims” (Doe v Snap,
Inc., 144 S.Ct. 2493 [2024] [Thomas, J., dissenting from denial of certiorari]; see
also Malwarebytes, 141 S.Ct. at 17 [criticizing decisions extending immunity to
“website design decisions’]).

The majority below dismissed Lemmon’s applicability by inferring that
Plaintiffs here seek liability for third-party content that “incentivized” the

shooter’s conduct (Patterson, 244 AD3d at 39). That reasoning inverts the
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inquiry. The question under Section 230 is not whether third-party content
appears somewhere in the causal narrative, but whether the Plaintiffs seek to treat
the defendant as a publisher of that content. The duty Plaintiffs invoke runs to the
product, not the posts: designing a reasonably safe interface and warning of
known addiction risks requires no monitoring, alteration, or removal of anything
any user says. It is, in the Ninth Circuit’s phrase, a claim that “st[ands]
independently of the content that other users created” (Doe 1, 174 F4th at 1168).
Under the majority’s approach, the immunity grows with the harm: the more
effectively a platform’s design intensifies dangerous content, the more
completely Section 230 shields the design. Congress enacted no such regime.

C. Whether the Challenged Systems Perform Protected Publishing
Functions Cannot Be Resolved Categorically at the Pleading Stage.

At minimum, the threshold question of whether the conduct at issue
constitutes a publishing function or a product design should not be answered
before the parties have conducted any discovery into how Defendants’ systems
actually operate. Section 230 itself withholds protection from a provider that is
“responsible, in whole or in part, for the creation or development of” the
information at issue (47 USC § 230 (f)(3)). The en banc Ninth Circuit has
explained that a platform loses immunity when it “contributes materially” to the
alleged unlawfulness, while retaining protection for traditional editorial functions

(Fair Hous. Council of San Fernando Val. v Roommates.Com, LLC, 521 F3d
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1157, 1167-68 [9th Cir 2008] [en banc]). The statute’s co-author agrees: a
platform’s “participation in others’ content creation,” for which it may be held
liable, “includes wholly automated features of a website that are coded into its
architecture” (Christopher Cox, The Origins and Original Intent of Section 230
of the Communications Decency Act, 27 Rich JL & Tech [Aug. 27, 2020]).

The complaints allege conduct on the development side of the line. When
a platform is designed to use machine learning to identify and affirmatively match
vulnerable individuals with extremist users, groups, and channels, it is not
passively hosting a forum,; it is generating connections that did not exist and that
no user requested. As Chief Judge Katzmann explained, “it strains the English
language to say that in targeting and recommending these writings to
users...Facebook is acting as” the publisher (Force, 934 F3d at 76-77 [Katzmann,
Ch. J., concurring in part and dissenting in part]). The Third Circuit has likewise
held that a platform’s algorithmic curation of a for-you feed is the platform’s own
first-party speech rather than immunized third-party publishing (see Anderson v
TikTok, Inc., 116 F4th 180, 183-84 [3d Cir 2024]).

Whether Defendants’ systems operate this way is a quintessential question
of fact. Nonetheless, the majority below resolved it categorically in Defendants’
favor at the pleading stage. A statutory shield that is dependent on how a system

functions cannot be applied to dismiss a complaint before anyone is even

14



permitted to ask how the system functions. Reversal here would decide no
question of ultimate liability; it would hold only that Plaintiffs’ design-based
theories are not barred at the threshold, and that the facts may yet be developed.
Section 230’s text requires nothing more and permits nothing less.

II. MODERN ENGAGEMENT SYSTEMS CAN INTENSIFY ONLINE

HATE RADICALIZATION IN WAYS DISTINCT FROM MERELY
HOSTING HATEFUL SPEECH

At first glance, the radicalization of the Buffalo shooter might appear to be
a story about the racist content he consumed, content everyone agrees is
constitutionally protected and everyone agrees Defendants cannot be liable for
hosting. In reality, the peer-reviewed literature, the platforms’ own internal
research, and Amicus’s research tell a different story: one in which the
architecture of engagement-optimized systems, not the presence of the hateful
speech, does the work of intensification. Amicus offers this section, not to
substitute for discovery, but to show the Court that the factual premises
underlying Plaintiffs’ design-based claims are empirically serious, actively
studied, and incapable of resolution on the pleadings.

A. The Changing Landscape of Platform Architecture: From Passive
Hosts to Active Curators.

The bulletin boards of 1996 displayed what users posted, typically in the
order they posted it, to whoever actively sought it out. Today’s feed is a
manufactured product. Modern recommendation systems operate as a multi-stage
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machine-learning pipeline: a candidate-generation (retrieval) stage filters billions
of available items down to a selection of content relevant to each individual user,
and a ranking network scores and orders those candidates according to their
predicted probability the user will engage with them. (see Paul Covington, Jay
Adams & Emre Sargin, Deep Neural Networks for YouTube Recommendations,
Proceedings of the 10th ACM Conference on Recommender Systems 191 [2016]
[describing the “two-stage” system: ‘“candidate generation” retrieving a
personalized pool from a corpus of billions, and a “ranking” network scoring each
candidate]; see also Nick Clegg, You and the Algorithm: It Takes Two to Tango,
Medium [Mar. 31, 2021] available at https://nickclegg.medium.com/you-and-
the-algorithm-it-takes-two-to-tango-7722b19aalc2 [last accessed July 19, 2026]
[“Thousands of signals are assessed” to “predict how likely” each post is to
engage the user]; Sitra, Algorithms and Democracy: How Social Media Shapes
Young Europeans’ Worldviews at 13 (Sitra Studies 256, Mar. 2026), available at
https://www.sitra.fi/en/publication/algorithms-and-democracy/ [last accessed
July 19, 2026] [discussing X’s open-sourced “four-stage recommendation
process’’]). The resulting feed is a synthesized data layer that exists for that one
user and no other, assembled by the platform’s proprietary code from signals the

user never consciously provided.
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The industry’s own descriptions concede the point. In a much-cited essay
defending Meta’s ranking systems, the company’s then-Vice President of Global
Affairs, Nick Clegg, acknowledged that feeds are the product of ranking systems
drawing on thousands of behavioral signals, describing content ranking as “‘a
dynamic partnership between people and algorithms™ (Nick Clegg, You and the
Algorithm: It Takes Two to Tango, supra). A “partnership” in which one partner
selects, scores, and sequences everything the other sees is not a true partnership,
nor is it a library shelf, nor the generally passive bulletin board Congress
legislated for in 1996. Whether it is a “traditional editorial function” or an
engineered product feature is precisely the factual question the Fourth
Department foreclosed.

The tango metaphor in Clegg’s title is also revealing for what it obscures.
A tango implies two willing partners working together harmoniously: the user
supplying preferences and the algorithm faithfully reflecting them. But Amicus’s
research shows the shaping begins before there is any individual viewing
behavior to reflect. In CCDH’s audit of TikTok, new accounts whose only signal
was a username suggesting vulnerability were served twelve times as many self-
harm videos as standard accounts, even before any history of engagement existed
for the algorithm to “reflect” (CCDH, Deadly by Design at 25 [Nov. 2022];

CCDH, Evidence to Ofcom at 2 [Nov. 2023]). And frequency of provision is not

17



a neutral mirror: repeated exposure shapes users' normative perceptions through
well-documented cognitive mechanisms, including the illusory truth effect (see
Kunst et al., supra, at 402).

Content-selection algorithms shape users at least as much as users shape
them. How much of the shooter’s radicalization reflected his own proclivities and
how much reflected the machine’s provision cannot be quantified on the
pleadings.

B. Recommendation Systems Optimize for Behavioral Engagement

Signals, Not Users’ Conscious Choices—and Engagement
Optimization Mechanically Favors Divisive Content.

The Patterson majority accepted the premise that algorithms simply give
users the content they voluntarily want. The empirical record refutes this.
Engagement-optimized systems are trained on behavioral signals rather than on
what users say they want or would choose on reflection. And what maximizes
those signals is well documented: content that provokes.

An analysis of more than 2.7 million posts found that posts about a political
out-group were shared roughly twice as often as posts about the in-group, and
that each additional out-group term increased the odds of a post being shared by
approximately 67%, making out-group animosity the single strongest predictor

of virality (Rathje, Van Bavel & van der Linden, Out-Group Animosity Drives
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Engagement on Social Media, 118 Proc Natl Acad Sci €2024292118 [2021]).° A
ranking system that surfaces what spreads will therefore mechanically privilege
the divisive and the hostile. When Twitter’s own machine-learning researchers
compared its algorithmically ranked timeline against a control group receiving a
reverse-chronological feed, they found that the ranking system systematically
amplified political content (Huszar et al., Algorithmic Amplification of Politics
on Twitter, 119 Proc Natl Acad Sci 2025334119 [2022]).*

Amplification, in other words, is a property of the system’s design, not a
reflection of user demand. And design choices are causally consequential: in a
2025 field experiment, researchers who re-ranked participants’ live feeds to
reduce exposure to content expressing antidemocratic attitudes and partisan

animosity measurably reduced affective polarization, demonstrating both that

3 Analyzing 2,730,215 posts from news-media and congressional accounts on
Facebook and Twitter, the researchers found the effect of out-group language on sharing was
approximately 4.8 times stronger than negative-affect language and 6.7 times stronger than
moral-emotional language, two previously established predictors of virality, while in-group
language had no statistically significant effect (Rathje et al., supra).

* The study design is notable: when Twitter introduced machine-learning
personalization in 2016, it excluded a randomly selected control group of users who have
continued to receive a purely reverse-chronological timeline ever since. Twitter’s own
researchers used that internal control condition to isolate the algorithm’s causal contribution
and separately found that algorithmic amplification favored right-leaning news sources in the
United States (Huszar et al., supra). The point here is not partisan; it is that amplification is a
measurable property of the ranking system itself.
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ranking choices shape user attitudes and that safer ranking choices are technically
available (Piccardi et al., Reranking Partisan Animosity in Algorithmic Social
Media Feeds Alters Affective Polarization, Science [2025] available at

https://doi.org/10.1126/science.adu5584 [last accessed July 19, 2026]).°

C. Engagement-Based Systems Can Create Feedback Loops That
Repeatedly Expose Vulnerable Users to More Extreme, Identity-
Reinforcing Content.

Once a user exhibits marginal interest in a polarizing topic, engagement-
optimized systems can lock onto that signal and serve escalating variations of it
without any further request from the user. Researchers who audited TikTok’s
recommendation system through reverse-engineering methods concluded that its
algorithms “push people down digital ‘rabbit holes’” in which users “gradually
and subconsciously adopt the ideas presented to them” (Shin & Jitkajornwanich,
supra at 1020). Amicus’s own audit of TikTok documented the same dynamic
with precision: new accounts registered as users aged 13 were algorithmically
served suicide-related content within 2.6 minutes of scrolling the “For You” feed

and eating-disorder content within 8 minutes, while accounts that merely signaled

5 The preregistered field experiment enrolled 1,256 consenting participants on X and
used a large-language-model classifier to rescore and reorder their live feeds in real time,
demonstrating that feed-ranking interventions targeting antidemocratic attitudes and partisan
animosity measurably shifted affective polarization in both directions (Piccardi et al., supra).
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vulnerability were shown twelve times as many self-harm videos as standard teen
accounts, as “the algorithm appeared to capitalize on vulnerabilities expressed by
the user” (CCDH, Deadly by Design, at 25; CCDH, Evidence to Ofcom, at 2).
Similarly, the largest systematic audit of YouTube’s recommendation system,
utilizing 100,000 automated “sock puppet” accounts, found that
recommendations become progressively more ideologically congenial the deeper
a user travels down the watch trail, with the effect most pronounced for right-
leaning users, concentrating them in ideologically sealed streams (Haroon et al.,
Auditing YouTube’s Recommendation System for Ideologically Congenial,
Extreme, and Problematic Recommendations, 120 Proc Nat’l Acad Sci
€2213020120 [2023]).

Amicus’s research has documented the same dynamics in operation. In
2021, CCDH researchers created new Instagram profiles, followed prescribed
lists of accounts, and recorded what Instagram affirmatively served to them. Over
the study period, Instagram’s algorithms recommended 104 posts containing
misinformation and, critically, practiced what the report describes as cross-
fertilization between “limbs of the radical worldview:” profiles that followed
anti-vaccine accounts were fed QAnon conspiracism and antisemitic hate,

profiles that engaged with conspiracy content were fed electoral misinformation,
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and so on (CCDH, Malgorithm, supra).® Four years later, the dynamic persisted
in more commercial form. CCDH identified eleven Instagram accounts surfaced
by the platform’s recommendation algorithm that posted racist and antisemitic
content while operating storefronts selling “hate merch,” with the accounts’
content accruing approximately 1.5 billion views (CCDH, Hate for Sale [2025]).”
Instagram’s algorithmic recommendations required no searching, requesting, or
subscribing by the user.

That is the same “Loop Effect” Plaintiffs allege carried the Buffalo shooter
from adolescent boredom to the Great Replacement Theory. Whether it operated
that way on Defendants’ platforms from 2019 through 2022 is a question of fact
that Plaintiffs should be allowed to explore in discovery.

D. Online Hate Radicalization Is Shaped by Repetition,

Personalization, and Perceived Social Validation—Dynamics the
Platforms’ Own Research and Conduct Treat as Design Variables.

Decades of radicalization research establish that online hate ecosystems do

not operate through isolated exposures to static speech. Radicalization is a social

® Fifty-seven percent of the recommendations came from Instagram’s “Explore” page
and 37% from its “Suggested Posts” feature; the recommended misinformation posts had
accrued more than 233,000 likes (CCDH, Malgorithm, supra).

7 The accounts’ content, among other things, glorified Nazis and demonized Black
Americans. One linked store claimed 30,000 fulfilled orders estimated at $839,700 in sales
(CCDH, Hate for Sale, supra). The report also documents algorithmic promotion of Al-
generated hate content.
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and iterative process, driven by repetition, identity reinforcement, and perceived
community consensus: homogeneous communication environments “can
amplify radical beliefs through repeated exposure to similar views,” and group
dynamics produce false-consensus effects that make extreme positions appear
widely held (Rothut et al, Radicalization and the Internet: 25 Years of (Online)
Radicalization Research, The Communication Review [2026] available at

https://doi.org/10.1080/10714421.2026.2658935 [last accessed July 19, 2026];

see also Melmen & Ravndal, Mechanisms of Online Radicalisation: How the
Internet Affects the Radicalisation of Extreme-Right Lone Actor Terrorists, 15
Behav Sci Terrorism & Pol Aggression 463 [2023] available at [last accessed
July 19, 2026]); Kunst et al., supra, at 413 (“Al agents create a ‘frictionless’
pathway to extremism that lacks the natural brakes of human interaction”). The
scale at which engagement systems distribute such material is not hypothetical:
on one platform, Amicus identified more than 679,000 antisemitic posts with
approximately 193 million views, collectively, in one year (CCDH, 4 Home for

Hate [2025]).8

8 Using an Al classifier validated at 85% accuracy, CCDH identified 679,584 English-
language posts on X between February 2024 and January 2025 containing antisemitism likely
to violate the platform’s own rules; the identified posts had received approximately 193 million
views(CCDH, 4 Home for Hate, supra).
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A systematic review of the empirical literature found “tentative evidence
that exposure to radical violent online material is associated with extremist online
and offline attitudes, as well as the risk of committing political violence” (Hassan
et al., Exposure to Extremist Online Content Could Lead to Violent
Radicalization: A Systematic Review of Empirical Evidence, 12 Intl J Dev Sci1 71
[2018]). That measured conclusion is all that is required on a CPLR 3211 motion.
The question is not whether the mechanism is conclusively proven, but whether
Plaintiffs’ allegations are plausible enough to warrant factual development.

Critically, internal platform research shows that these dynamics are not
mysteries to Defendants, and that safety and engagement are competing
objectives that platforms consciously balance. Reporting and scholarship
reviewing Facebook’s internal documents describe engagement-ranking
formulas in which reaction signals were expressly weighted, at one point

b

assigning an “angry” reaction five times the weight of a “like” (Merrill &
Oremus, Five Points for Anger, One for a ‘Like’, Washington Post [Oct. 26,
2021]). Facebook increased the ranking weight given to “news ecosystem
quality” after the 2020 election, then reversed it (Barrett, Hendrix & Sims,

Fueling the Fire, NYU Stern Ctr for Bus & Human Rights, at 14 [Sept. 2021]

available at https://bhr.stern.nyu.edu/publication/fueling-the-fire-how-social-

media-intensifies-u-s-political-polarization-and-what-can-be-done-about-it/ [last
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accessed July 29, 2026]). Meta allegedly tested a design change its own
researchers found reduced harm to teenage users, then declined to adopt it as a
default after estimating a 1% negative effect on advertising revenue (see, e.g.,
Complaint 9 242-50, People v Meta Platforms, Inc., No. 4:23-cv-05448 [ECF
No. 73-2] [ND Cal, filed Nov. 22, 2023] [alleging that after Meta’s internal 2020
“Project Daisy” experiment showed that hiding Like counts “led to decreases in
negative social comparison,” Meta’s leadership declined to implement it as a
default “after assessing the impact . . . on user engagement and revenue—
including an estimated 1% negative effect on Meta’s advertising revenue”]).
Those design decisions were tested, measured, and made at the corporate level,
and they are reviewable under the ordinary law of product design and failure to
warn.

That these design decisions have measurable human consequences is a
matter of public record. In January 2025, Meta publicly announced that it would
halt “proactive” enforcement of policies governing violence and incitement,
hateful conduct, and bullying and harassment (Joel Kaplan, “More Speech and
Fewer Mistakes,” Meta Newsroom (Jan. 7, 2025) available at
https://about.fb.com/news/2025/01/meta-more-speech-fewer-mistakes/ [last
accessed July 19, 2026]). CCDH analyzed nearly eight million Facebook

comments directed at Members of Congress before and after the change: abusive

25



comments roughly tripled, while Meta’s own transparency reports showed
proactive enforcement was cut in half (CCDH, Safety Off[2026]).° The company
adjusted a setting, and abuse followed. While these events post-date the Buffalo
attack, they clearly illustrate that amplification, escalation, and exposure are
engineered, adjustable parameters of Defendants’ products. Across platforms and
product generations, Amicus’s research documents the same conclusion: effective
safety design is technically achievable, and its absence reflects a crisis of will,
not capability.'® How Defendants adjusted those settings in the years before May

14, 2022 is exactly what discovery exists to determine.

? CCDH separately calculated that the announced changes could affect up to 97% of
Meta’s enforcement, approximately 277 million harmful content items, annually (CCDH,
More Transparency and Less Spin [Feb. 2025]). While these events post-date the Buffalo
attack, they illustrate that enforcement and amplification are adjustable and have measurable
real-world consequences.

19 The pattern extends to the newest generation of products. In 2025 CCDH tested ten
leading consumer Al platforms and found that eight would assist a user seeking help planning
violent attacks, while one reliably discouraged the user, demonstrating that effective safety
design is possible and that its absence reflects “a crisis of will, not capacity” (CCDH, Killer
Apps [2025]).
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I11.

THE FIRST AMENDMENT DOES NOT REQUIRE CATEGORICAL
IMMUNITY FOR AUTOMATED ENGAGEMENT SYSTEMS

A. The Fourth Department’s Framework Lets Defendants
Characterize the Same Systems as Both Third-Party Publishing
and First-Party Expression Simultaneously.

The majority below held that even if Defendants’ algorithms are not
immune under Section 230, they constitute first-party speech that is protected
expression under Moody v NetChoice, LLC (603 US 707 [2024]), and plaintiffs’
claims fail regardless (Patterson, 244 AD3d at 37-38). Combined with its Section
230 holding, the result, as the majority itself put it, subjects Plaintiffs to a “Heads
I Win, Tails You Lose” proposition: either the algorithms are passive third-party
publishing (immune under Section 230) or they are Defendants’ own expressive
activity (protected by the First Amendment), and “[u]nder no circumstances are
they protected by neither” (id. at 38).

But those characterizations are mutually inconsistent. As the Third Circuit
recognized, if algorithmic curation is the platform’s own expressive activity
under Moody, then it is first-party speech to which Section 230’s third-party
shield does not extend (Anderson, 116 F4th at 183-84). One characterization or
the other may be right as to any given system after factual development, but both

cannot be.
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B. Some Platform Curation May Be Expressive, But Not Every
Engagement-Maximizing Design Feature Is Editorial Judgment.

Amicus does not dispute that the First Amendment protects an online
platform’s right to curate and compile speech. But the First Amendment has
never insulated a commercial manufacturer from the physical consequences of
its product design merely because the product also includes protected expression.
An automobile manufacturer has an absolute right to design an expressive, color-
coded interior. If it designs an accelerator pedal that predictably sticks, it faces
products liability for the crash, and no one would characterize the stuck pedal as
“protected corporate speech” no matter how expressive its design. A business
may exercise highly expressive choices and still answer in tort when the
underlying mechanics of its product cause foreseeable physical harm.

The legal defect Plaintiffs allege is not Defendants’ viewpoint, their
arrangement of any message, or their decision to carry or remove any content. It
is the mechanical layer: variable-reward loops calibrated to adolescent
neurology, streaks and badges engineered to punish disengagement, autoplay and
infinite scroll designed to defeat stopping cues, and matching systems that
connected a vulnerable teenager to extremist communities he never sought.
Extending Moody from editorial judgment to every feature of an engagement
machine would constitutionalize the entire attention economy, a result Moody

itself never contemplates.
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IV.

C. Automated Design Features That Shape What Users See Require
Factual Scrutiny Before Constitutional Classification.

Moody itself counsels against categorical classification on an undeveloped
record. The Supreme Court vacated and remanded because the lower courts had
not analyzed which platform functions were expressive. The Court emphasized
that the constitutional analysis depends on the specific activity at issue and noted
that feeds ranked solely in response to engagement signals may differ from
curation reflecting human editorial judgment (see Moody, 603 US at 725-26
[majority op.]; id. at 745-48 [Barrett, J., concurring]). If the First Amendment
status of a platform’s systems could not be resolved in Moody without a record,
it cannot be categorically resolved on the pleadings here.

The Court can therefore reverse narrowly to allow discovery on the nature
of Defendants’ systems, a question that requires factual development. That
modest holding preserves Defendants’ Section 230 and First Amendment
arguments without unjustly enlarging them.

ALLOWING PLAINTIFFS’ DESIGN-BASED CLAIMS TO PROCEED

WOULD NOT UNDERMINE SECTION 230 OR THE FIRST
AMENDMENT

A. Plaintiffs’ Claims Do Not Seek Liability for Hosting Hateful Speech
or Failing to Remove Protected Content.

Reversal here would not expose platforms to liability for hosting abhorrent
speech, for declining to remove it, or for moderating it imperfectly. Plaintiffs

have disclaimed those theories, and Section 230 would continue to bar them. The
29



allegations concern platform design features and the failure to warn, not the
content of any third-party post. The majority’s parade of horribles, in which
platforms answer “for every untruthful statement made on their platforms”
(Patterson, 244 AD3d at 41), will not march through this case. As Justice Thomas
has put it: “Paring back the sweeping immunity courts have read into §230 would
not necessarily render defendants liable for online misconduct. It simply would
give plaintiffs a chance to raise their claims in the first place. Plaintiffs still must
prove the merits of their cases” (Malwarebytes, 141 S.Ct. at 18).

B. Hate-Based Violence Cannot Be Deemed Unforeseeable as a Matter

of Law Where the Complaints Allege Known Risks of Addictive
Design and Radicalization Pathways.

The majority alternatively reasoned that the shooting was an
unforeseeable, intervening criminal act that severed proximate causation as a
matter of law. But under long-settled New York law, an intervening act, even an
intervening crime, severs liability only where it is “extraordinary under the
circumstances, not foreseeable in the normal course of events, or independent of
or far removed from the defendant’s conduct” (Derdiarian v Felix Contr. Corp.,
51 NY2d 308, 315 [1980]). Further, foreseeability and proximate cause are
questions for the factfinder, not grounds for dismissal on the pleadings.

The complaints allege risks that were not merely foreseeable but foreseen

and documented. The empirical research associating exposure to extremist online
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material with extremist attitudes and elevated risk of political violence predates
the Buffalo attack in substantial part. The platforms’ own internal research on
polarization and engagement-ranking trade-offs is alleged to have put Defendants
on actual notice as do the direct reports users submitted through Defendants’ own
safety tools, which Amicus’ research has documented going unactioned 99% of
the time.!! The Office of the New York State Attorney General, investigating the
Buffalo shooting itself, concluded that online platforms played a role in the
shooter’s radicalization and documented the specific features implicated (Office
of the N.Y. State Attorney General, Investigative Report on the Role of Online
Platforms in the Tragic Mass Shooting in Buffalo on May 14, 2022 (Oct. 2022)).
The connection between algorithmically amplified hate and real-world violence
is not an academic conjecture. After the 2024 riots in the United Kingdom, the
head of the national online-safety regulator reported that posts about the
precipitating attack “reached millions of users, demonstrating the role that
virality and algorithmic recommendations can play in driving divisive narratives

in a crisis period,” and Ofcom's review found a “clear connection” between

' Facebook failed to act on 99% of posts promoting anti-Jewish hate CCDH
researchers reported through the platform’s own user-facing reporting tools (CCDH,
Antisemitic Admins [anonymized ed.] [May 2024]). The Defendants’ own safety mechanisms,
long described to legislators as their answer to online harm, are documented to be non-
functional in practice.
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online posts and the violence that followed (Letter from Dame Melanie Dawes,
Ofcom Chief Executive, to the Secretary of State [Oct. 22, 2024]; see also
CCDH, Fuelling Hate [2025]).

Against that record stands the shooter’s own contemporaneous account,
quoted in the dissent below, about being unable to put his phone down at two in
the morning and calling himself “a literal addict” (Patterson, 244 AD3d at 42
[Bannister and Nowak, JJ., dissenting]). When a company is alleged to have
engineered addiction into a product, targeted it at adolescents, and known that its
escalation dynamics steered vulnerable users toward violent extremism, it cannot
be said as a matter of law, on the pleadings, and with no record that violence by
one of those users was “extraordinary” or “far removed” from the design.

The lower court got it right: Plaintiffs’ design-based claims should not
have been dismissed before factual development. Reversal would permit
discovery into Defendants’ design choices before any determination of ultimate
liability. That is not an assault on the modern Internet. It is the ordinary operation

of New York tort law, applied to the most powerful consumer products ever built.

CONCLUSION

In 1996, Section 230 was a shield for a fragile, infant Internet of message
boards and dial-up modems. Today, the companies invoking it operate borderless

digital economies at sovereign scale, running engagement systems whose risks
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their own researchers have measured and their own documents describe. Denying

those companies categorical, discovery-proof immunity for their design choices

would not break the Internet. It would subject them to the same baseline

accountability faced by every other American manufacturer, no more, and no

less.

Accordingly, Amicus respectfully urges the Court to reverse the order of

the Appellate Division and permit Plaintiffs’ design-based claims to proceed.

Dated: July 31, 2026
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